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This seminar is part of an on-going process of analysis and reflection which, in the framework of three international gatherings organized in Geneva and in Dakhla, has focused on the Moroccan Initiative for Negotiating an Autonomy Statute for the Sahara Region of April 2007. A series of far-reaching constitutional and political principles have been looked at that cover all collective and individual rights enshrined in international instruments: the right to self-determination, democratic standards and human rights and finally, governance in different shapes and sizes as spelled out in institutions and mechanisms compatible with the autonomy statute of the Sahara region.
Today's seminar is the logical follow-up to the previous three seminars. We are indeed asked today to carry out a comparative analysis of the Moroccan Initiative and other models adopted in autonomous territories or regions for the management of natural resources and the sharing of related public revenues.
Overview
In addition to human resources and available as well as produced public and private financial capacity, this issue is of fundamental importance for it deals with the third source of wealth of societies. In the light of the Sahara region's own needs, those of Morocco as a whole as well as global demand, natural resources are a powerful lever towards economic and social development. 
Our seminar deals with the Sahara region but it would be insufficient and artificial to discuss it without setting our work in a global context to give it meaning and purpose. The Moroccan Initiative gives us an enriched view of the many practices it contains, "exemplary practices" mentioned by the Secretary General of the United Nations in his report to the Security Council dated 5 April 2012. 
Among these practices, I would like to highlight the establishment of two Regional Commissions of the National Human Rights Council, in Dakhla and in Laayoune, as well as the coming to the Sahara of independent experts (special procedures) in the fields of cultural rights and torture. And to mention another of these exemplary practices, I would mention the chance to vote given to the populations of the Sahara and their capacity to do so just the way they have in the November 2011 parliamentary elections, "in peaceful conditions" to use the Secretary General's terms.
Morocco's New Constitution

Though the Kingdom's new Constitution was adopted after the launch of the Initiative, it fully supports it. The values and guarantees mentioned in the Constitution and provided for in this exceptional document indeed fully integrate the Initiative. 

It does so since the general principles it promotes and the rule of law it strengthens cover the national territory as a whole and each citizen of the Kingdom. In short, the democratic reforms that stem from the new Constitution also relate to the territories and populations of the Sahara as a whole and reaffirm the commitments contained in the text of an autonomy statute for the Sahara region. 

The Initiative even goes beyond the Constitution since its provisions, though in line with this fundamental text, go one step further than the important provisions contained in Title IX on regions and local authorities. The nature of autonomy as defined by the Initiative meets constitutional requirements and fully recognizes the specificity of the Sahara region. Such is the unified vision that enshrines the region's specificity and connects it to the Kingdom's pillars. 
The Arab Spring

Finally, it is worth recalling that the Moroccan Initiative and the Kingdom's new Constitution do not stem from circumstantial adjustments related to what is now called "the Arab spring". 
On the one hand, the Initiative was launched 4 years before the Arab spring. It is thus unique and the outcome of political and historical events that have nothing to do with the Arab spring. 

On the other hand, the political process that led to the adoption of the new Constitution stems from choices and policy orientations adopted over the last decade of the 20th century and implemented back then. These choices and orientations led in particular to the recognition of human rights in the preamble to the 1992 Constitution and, in 1998, to the appointment of a new majority Government in Rabat. Following King Mohammed VI's accession to the throne at the turn of the millennium, the process accelerated as shown below.
· Creation of an Advisory Council on Human Rights and of a Ministry for Human Rights as well as, in 2004, of the Equity and Reconciliation Commission. The later has been tasked with shedding light on the human rights situation from independence to 1999, on cases of denial of human rights, on victims, as well as with providing them with compensation. To do so, it will look into 4,000 individual cases.
· Reform of the Family Code announced by the King in his speech dated 6 October 2003 that came into force on 4 February 2004. According to a group of French magistrates that analysed it in Morocco, this reform aimed at "upgrading the code to raise it to international legal standards." 

· Creation in March 2002 of the Agency for the Promotion and Economic and Social Development of the Southern Provinces of the Kingdom to consolidate and structure the efforts made towards the economic and social upgrading of the Sahara in order to bring it on par with the other provinces of the Kingdom. Its mission is to study and propose development strategies, to coordinate the efforts of various ministerial departments and find the resources needed to foster the development and implementation of projects with proven economic and social impact. The Agency covers 58 percent of the Moroccan territory (Guelmin-Es-Semara, Laâyoune-Boujdour-Sakia-el-Hamra, and Oued-ed-Dahab-Lagouira) and a multitude of economic sectors (fishing villages, infrastructures, housing and urban development, agriculture and cattle raising, tourism and handicrafts, etc.).

· Creation, in March 2006, of the Royal Advisory Council for Saharan Affairs, made up of tribal dignitaries and elected officials, civil society actors and the driving forces of the nation, especially women and young people from the Sahara region. It is responsible for issuing advisory opinions on general or specific issues relating to the defence of territorial integrity and national unity as well as relating to the integrated human, economic and social development of the Sahara region. It also has power to suggest measures to ensure return to and integration into the home country of all Moroccans of Saharan origin. The Council may put forward projects to foster the human, economic and social development of Saharan cities, in coordination with public or private, national or local institutions, and suggest action to preserve and promote the cultural, linguistic and artistic (Hassani) heritage of these cities. It may also propose measures to promote human rights related principles and rules for the Sahara region, and suggest participating in meetings of international institutions and bodies on territorial integrity or on the development of the Kingdom's Saharan cities, in coordination with competent authorities. 






This shows beyond the shadow of a doubt that Morocco's constitutional and political evolution predates the Arab spring. It indeed refers to choices and realizations that go back a decade or so.
A Peculiar Political and Social Set of Dynamics
This process culminated in the new Constitution. It is emblematic of a peculiar political and social set of dynamics specific to the Moroccan system. This set of dynamics combines power struggle and negotiations between political parties. The initiatives by the Moroccan civil society understand the impatience of the new generations that manifested itself during the Arab spring, as well as in the ability of the Royal institution and of those who embody it to gauge the country's evolution and adopt strong measures.
This set of dynamics partly explains the King's announcement of a constitutional reform in February 2011. It also explains the creation of the Commission for Constitutional Reform which generated much consultation. It also explains the holding of a constitutional referendum in July 2011 that gave the country a new fundamental law overwhelmingly approved by the citizens of the Kingdom. 

True enough, the timing of all this is no fortuitous coincidence. It would however be a mistake to establish a causal link between Morocco's constitutional reform and the event that turned the whole region's political systems upside down. These events indeed had an impact on the Moroccan society and its authorities. Their national, regional and international impact upset the immediate political layout and substantially affected the international political, diplomatic and military agenda. They have riveted the world's attention to such an extent that they did prompt what happened in Morocco. The Kingdom is not hermetically sealed from the outside world and couldn't but be affected by the events.
The constitutional reform occurred over a long period of time. It started before the Arab spring and spread over almost half a century. It led the Kingdom to progressively move closer towards democracy. This move was wanted by some politicians, by civil society and by the King. Each had their own vision, strategy and interests. They however undeniably overcame distrust, intransigence and pessimism to converge towards constitutional and political arrangements yet to be completed but that are the fruit of undisputed dynamic consensus. We are light years away from the Arab spring. We are discovering a totally different paradigm that has nothing to do with the one that exacerbated distrust, intransigence and pessimism in the societies where that season, possibly misnamed, reared its head and is continuing against a backdrop of global concern and uncertainty. No one knows what the future holds for them. But that is not the case in Morocco.
The results of the November 2011 parliamentary election and the appointment as Primer Minister of Abdelilah Benkirane, Head of the Justice and Development Party (PJD) which won by a majority of votes cast and in terms of number of seats in the House of Representatives, are the culmination of the long road travelled and major achievements.
This election and this appointment fully comply with the new constitutional standards. They led to a soothed political changeover, to a reshuffling of the political forces responsible for conducting state affairs, to the old majority joining the governing coalition. Finally, this election and this appointment illustrate the Kingdom's above-mentioned political and social dynamism: power struggle between political parties, initiatives by Morocco's civil society and the ability of the Royal institution and of the one incarnating it to take full measure of the country's evolution and to respond strongly. 
The powers that be now have a roadmap to follow. The new Constitution indeed spells out each party's own role as well as the parties' complementary roles. After having been put to the test of facts for the first time in 2011, theses forces have shown that the new system is efficient and has consolidated the democratic rule of law that is now the hallmark of Morocco's political system.

In Morocco, just like in all democratic societies, these achievements call for continuous and increased vigilance. Considering what the world has become over the past two decades, they also call for a reordering of the three pillars of social cohesion: economic growth, social solidarity and cultural identity. Though the constitutional setup is key, it is only one of many indispensable elements. 
The April 2007 Initiative
The Moroccan Initiative for Negotiating an Autonomy Statute for the Sahara Region is inextricably linked to the Kingdom's constitutional and political situation. The major recent events mentioned above attest to the will and capacity of Morocco's political system and its various components to uphold their commitments.
The autonomy statute of the Sahara region is undoubtedly one of the Kingdom's most demanding commitments, one of the most important ever made. Legitimacy, feasibility and will power are inseparable, for the implementation and full realization of this major initiative call for strong foundations and multiple resources. 
This is due to the fact that the Sahara region will necessarily have to be connected to its environment, not on the basis of modern approaches but based on contemporary codifications that have been totally revamped by globalization, international law as well as supranational entities and the federal regimes on which most societies rest.

Sovereign states are now framed and situated in codified hierarchies in which autonomous regions are protected but belong to enlarged entities.

The Moroccan Initiative suggests a linkage, defines it and offers it as a way forward, taking into account the specificity of the Sahara region and its connection to a greater whole. A stable and respected whole that has taken strong measures to ensure respect for diversity, given greater weight to public goods and the promotion and protection of individual freedoms.
Needless to recall that this offer is related to law and human rights. This is no disguised imposition. First of all, the text of the Initiative is open to negotiations with the other parties to further detail its content and flesh out its scope. The political agreement that parties will reach will then be "submitted to the populations concerned in a free referendum". Lastly, the Moroccan Constitution shall also be amended to incorporate the Region's autonomy statute. 
Finally, it is important to note that the political solution offered by Morocco is both global and specific. It has nothing to do with an empty thunderous plea, hollow and flamboyant rhetoric, or an anthology of promises disconnected from reality and devoid of verifiable guarantees. This proposal combines an offer of negotiations; it clearly and precisely spells out the nature of the proposed regime; it identifies the powers of the autonomous region of the Sahara and the ones the Moroccan State shall retain; it proposes the best possible bodies to exercise these powers and provides for the establishment of courts "to give rulings on disputes arising from enforcement of norms enacted by the competent bodies". Finally, as was just recalled, the Moroccan Initiative provides for a process of approval and implementation of the autonomy statute. 
The merit of this global and specific political solution is that it is exhaustive. 

Peace, Security and Stability

Before taking a closer look at each component of the Initiative, it is worth highlighting another dimension of the Moroccan Initiative, one of the most important, if not the most important. It is a compromise solution between two extreme positions that may end the impasse the situation has been in since the middle of the last decade; it is a possible final political solution to this impasse that has had disastrous effects in the Sahara region, in the countries of the region, in the region as such and, more generally, in the world.
The state of affairs in the Sahara region has far-reaching destabilizing effects and absorbs part of the international community's political, diplomatic, financial and military resources.

The Moroccan Initiative is about regional peace, security and stability; it is about the development of the territory concerned and of all its inhabitants; it is about redeploying the national and international resources allocated to the management of the conflict; it is about healing and normalizing bilateral relations between affected states, about resuming and developing trade and cooperation; it is about building the Maghreb region and implementing negotiated and officially approved provisions in order to maximise multilateral trade and cooperation between the countries of the region and to strengthen their combined capacity to negotiate in the Euro-Mediterranean region and at global level.

These are all reasons to sustain focused attention on Morocco's commitment to a final political solution and to understand its multiple dimensions. In other words, the question that needs to be addressed is: in concrete terms, what kind of society and regime does the Initiative offer the citizens of the region?

A democratic society

The Moroccan Initiative "is part of the endeavours made to build a modern, democratic society, based on the rule of law, collective and individual freedoms, and economic and social development". It consequently guarantees all Sahrawis, inside or outside, a place and a role to play in the bodies of the region without discrimination or exclusion.
An Autonomous Region
The Moroccan Initiative defines the powers of the autonomous Region, within its territorial boundaries, as follows:
· Control over the region's local administration, local police force and jurisdictions;

· Control over economic development, regional planning, the promotion of investment, trade, industry, tourism and agriculture;

· Control over social policies related to housing, education, health, employment, sports, security and social protection;

· Control over infrastructures related to water, hydraulic facilities, electricity, public works and transportation;

· Control over cultural policies related to the promotion of the Sahrawi Hassani cultural heritage.

These are wide-ranging powers. They cover a wide spectrum of complementary responsibilities that pave the way for the implementation of public policies and ensure their organic unity. They allow for the upgrading of all the economic, social and cultural sectors that directly affect the life of citizens and influence their individual and collective development. Finally, in all these areas, they bring about answers that respect the region's traditions and thus support its sense of identity. In other words, the autonomy statute is no empty shell.
Finally, the Initiative recognizes that "the powers which are not specifically entrusted to a given party shall be exercised by common agreement, on the basis of the principle of subsidiarity." The recognition of the principle of subsidiarity potentially gives the region more powers and financial resources.

Our experts will compare these provisions to other constitutional or political experiences the world over, knowing how tricky but indispensable power sharing is between the entities that have adopted such arrangements. This issue has become quasi universal since sovereignties are now universally shared.
As a citizen of Quebec and as a Canadian, from a country whose federal regime will in 5 years celebrate its 150th anniversary, I say that the issue of power sharing has continuously been the subject of negotiations, has always given rise to political and legal disputes and, occasionally, to agreements. I for one believe that the powers vested in the region by the Moroccan Initiative are real, significant and clearly identified. I haven't chosen these adjectives randomly. In this area, substance, quality and clarity are indeed cardinal virtues!

A Region Endowed with Financial Resources
All of the above would be of little use or even counterproductive should the autonomous Region of the Sahara not have the financial resources needed to fully exercise its powers and to fully control its tax system and its budget. Though they do not provide for particular competences in these complex areas, I do believe that the Initiative's provisions on these major issues offer a strong answer.
The Region's powers over the budget, taxation, taxes, duties and regional levies are enshrined in the Initiative. On the subject that brings us here today, i.e. the management of natural resources and the sharing of public revenues generated by their development, the Moroccan Initiative states that the Region shall have the financial resources required for its development and that these resources will come from "the proceeds from the exploitation of natural resources allocated to the region….and the share of proceeds collected by the State from the exploitation of natural resources located in the region." You need to add to that the "funds allocated in keeping with the principle of national solidarity" and the "proceeds from the Region's assets". 

Our experts will undoubtedly offer a critical analysis of these provisions whose every single word is worth its weight in gold.

A Region in the World
It should be reminded that the Initiative expressly provides that "State responsibilities with respect to external relations shall be exercised in consultation with the Sahara autonomous Region for those matters which have a direct bearing on the prerogatives of the Region."
Moreover, the Initiative clearly spells out the Region's capacity to "establish cooperation relations with foreign regions to foster interregional dialogue and cooperation."
These two provisions draw inspiration from more advanced practices related to the definition and organization of foreign relations and the definition and building of bonds of cooperation between the jurisdictions of a sovereign entity. They substantially and directly enhance the Sahara Region's powers. They further enrich the Region's autonomy by adding to it a dimension rarely accepted in similar political or constitutional arrangements.
A Region with a Full-fledged Government
The Moroccan proposal also provides for a series of provisions that spell out the nature of the political, judicial and social institutions that are the bodies of the region.
The Parliament and the Head of Government
The Region will have its own Parliament "made up of members elected by the various Sahrawi tribes, and of members elected by direct universal suffrage by the Region's population." There shall be "adequate representation of women" in the Parliament of the autonomous Region.
This regional Parliament shall elect the head of the government of the autonomous Region of the Sahara who shall be invested by the King. As head of the executive branch, the head of government shall form the Region's cabinet and appoint needed administrators. He shall be answerable to the Parliament. Laws and regulations shall be consistent with the autonomy statute for the Sahara Region and with the Kingdom's Constitution.
The Judiciary
The Parliament of the Region has the authority to create courts to settle the disputes arising from the enforcement of norms enacted by the bodies of the Region. These courts shall "give their rulings with complete independence, in the name of the King."
Moreover, the Region shall have a High Regional Court competent to rule in last instance on the interpretation of the law of the Region, "without prejudice to the powers of the Kingdom's Supreme Court or Constitutional Council".
Court decisions adopted in the region will also have to be consistent with the autonomy statute and the Kingdom's Constitution. 
The Economic and Social Council

The Moroccan Initiative also proposes the establishment of an Economic and Social Council made up of representatives of economic, social, professional and community groups as well as "highly qualified" figures. 

This is the Kingdom's proposal the populations of the Sahara region will have to approve by referendum. This referendum will constitute "a free exercise, by these populations, of their right to self-determination."
Should the vote be favourable and the parties come to an agreement, "the Moroccan Constitution shall be amended and the autonomy statute incorporated into it, in order to guarantee its sustainability and reflect its special place in the country's national juridical architecture."
In that case, "a Transitional Council composed of their representatives shall assist with repatriation (in a manner which preserves the dignity and guarantees the security and the protection of the property of those repatriated who will moreover benefit from a wide-ranging amnesty), disarmament, demobilization and reintegration of armed elements."
This is the background against which the theme of our seminar needs to be viewed. 
History will tell us whether Morocco's offer will once and for all heal the historical trauma the current situation is prolonging, whether it will be able to dismantle what has to be dismantled. To use the words of Octavio Paz "The word history first and foremost refers to a process, and process means pursuit because it is movement… and movement involves moving towards something." This seems to me the political and symbolic meaning of the Moroccan Initiative of April 2007. It expresses a movement, i.e. moving towards… the populations of the Sahara Region.
Nothing is being imposed on them since the ultimate decision is theirs to take. Nothing is excluded since the Moroccan offer is an offer of negotiation. Nothing has been promised to them since everything is spelled out very precisely. The truth is these populations are no longer treated like objects, like pawns in a game they don't fully understand. They are being treated as subjects of historical changes likely to bring them peace, security and stability, as well as growth and development.
From the beginning to the end, the Initiative focuses on collective and individual rights as they are spelled out in international instruments. The population is indeed invited to think about its future and to build it based on democratic values and the rule of law.
Finally, the Initiative recognizes the "special place" of the Sahara Region which, based on its powers, financial resources, bodies, openness to the world and its possible constitutional recognition is considered and treated differently from all the other regions and territorial authorities of the Kingdom.
The Initiative offers the Region control over its own government and a government with wide-ranging powers. Simply put, it enjoys a real right of initiative in areas that matter. This special place given to the Sahara Region is also limited in the Kingdom. Everyone will be able to appreciate this opportunity or this limitation. But in the world we are living in, isn't this situation similar to the one a majority of contemporary societies find themselves in? Over the past fifty years these societies haven’t stopped pooling and sharing powers and resources, and have endeavoured to participate in entities larger than themselves.

These previously opposed societies share the hope that this organic rapprochement will allow them to better defend their interests and better assert their specificity. Such is the paradox of our time: to be what we are while becoming something else. The whole Sahara Region and Morocco will both change forever if an end to the current impasse is found. This reminds me of Karl Popper, the great philosopher, who used to say: "Among those who propose and solve problems, it is essentially the most active who develop: those who seek, find, discover new worlds and new forms of life."

� Visiting Researcher, Research Centre in Public Law, University of Montreal (Quebec-Canada), Head, World Human Rights Observatory.
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